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Two 2020 court decisions 

from State and Federal 

courts strike down SLA 

Policies 

During the COVID-19 pandemic, the New York State Liquor 

Authority (SLA) implemented "Guidance" (not a formal 

regulation) that among other things prohibited licensed 

establishments from hosting advertised or ticketed live music. 

The SLA claimed live music was only permitted if it was 

"incidental" to the dining experience.  

Two pivotal cases—one in the United States District Court and 

one in the Erie County Supreme Court—struck down these 

policies as unconstitutional violations of the First Amendment 

protections afforded to live music. 

A musician Hund claimed 

that the SLA policy 

infringed his right to 

pursue his profession of 

performing live music. 

Hund v. Cuomo, 501 F. Supp. 3d 185 (W.D.N.Y. 2020). United 

States District Court 

In this case, a musician and a venue challenged the "incidental 

music" rule, which banned other than incidental music and 

advertised performances and ticket sales. The lead plaintiff, 

Gareth Hund, was a musician. He alleged that the SLA's 

"incidental music" rule violated his First Amendment rights and 

interfered with his liberty interest in pursuing his chosen 

profession—performing live music. The other plaintiffs in the 

case were the venue and its owner (Theodore’s Red Hots). 
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Live music if a form of 

protected speech under 

the First Amendment. 

The court found that the SLA’s policy was an impermissible 

restriction on protected expression. 

First Amendment Holding: The court ruled that live music is a 

form of protected speech. It held that the SLA’s ban on 

advertising and ticketing failed intermediate scrutiny because it 

was not narrowly tailored. The court noted that the SLA 

allowed other events, like "trivia nights," which created the 

same alleged health risks, making the distinction against live 

music arbitrary and content based. 

Hund court: 'significantly 

restrict[s] a substantial 

quantity of speech  

The Court stated "Even assuming that the incidental-music 

rule... mitigated those risks, it does so at the expense of 

burdening Hund’s First Amendment rights... the ban 

'significantly restrict[s] a substantial quantity of speech that 

does not create the same evils' Bradley seeks to prevent... Hund 

states a First Amendment claim—specifically, for an 

impermissible time, place, or manner restriction". 

SLA evades appeal 

affirmance by 

withdrawing the "rule". 

The "Mootness" Maneuver: On appeal to the Second Circuit, 

the SLA represented that the Guidance had been amended to 

permit bars and restaurants to host live, indoor, ticketed 

performances, effectively removing the "incidental" music 

restrictions. By doing so, they avoided a formal affirmance of 

the lower court’s ruling, but the retreat was a transparent 

admission that the policy could not survive judicial review. 

Sportsman challenges the 

SLA position that live 

music must be incidental. 

Sportsmen’s Tavern LLC v. New York State Liquor Authority, 

Index No. 809297/2020 (Sup. Ct., Erie County) 

This case challenged the same "incidental" music Covid policy 

in state court by a different venue. The court took an even 

firmer stance on the SLA’s overreach and the standing of 

businesses to protect musical expression. 

Court holds that the 

"incidental music" policy 

was likely 

unconstitutional.  

First Amendment Holding 

 The court granted a preliminary injunction against the SLA, 

finding that the "incidental music" policy was likely 

unconstitutional. Crucially, the court recognized the restaurant's 

standing to assert the First Amendment rights of the musicians 

and the public. 

The court recognized the restaurant's standing to challenge the 

SLA's "incidental music" policy by asserting the constitutional 

rights of third parties. Specifically, the court allowed the venue 

to protect: 

• The musicians' First Amendment rights to perform and 

express themselves. 

• The public's First Amendment rights to hear and receive 

that musical expression. 
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Allows venue to assert 

rights of musicians. 

This is a significant legal point because it confirms that a 

licensed establishment has a "liberty interest" and standing to 

sue when state policies unconstitutionally restrict the core 

expressive activities of those they host. 

Sportsman courts states: 

The First Amendment 

protects live music... the 

SLA’s policy regarding 

'incidental music' is 

unconstitutional. 

The Court explicitly addressed the constitutional protection of 

the performance itself: "The First Amendment protects live 

music... the SLA’s policy regarding 'incidental music' is an 

unconstitutional content-based restriction on speech that does 

not survive even a less-stringent 'intermediate scrutiny' 

analysis". 

SLA rescinds policy to 

evade appellate court 

affirmance. 

Outcome: Similar to Hund, when this case reached the 

Appellate Division, the SLA argued the matter was moot 

because they had rescinded the policy. While the judgment was 

vacated on technical mootness grounds, the initial "slap down" 

by the trial court remains a powerful testament to the illegality 

of the SLA’s actions. 

Hund and Sportsman 

follow earlier court 

determination in New 

York. 

Adoption of Historical Precedent 

These cases represent a modern application of long-standing 

New York and Federal jurisprudence. By striking down the 

SLA's arbitrary distinctions, these courts adopted the 

constitutional positions established in Chiasson and 

Muchmore’s Cafe, affirming that live music is a core protected 

activity that the State cannot regulate out of existence through 

administrative whim. 

Chiasson cases from 1986 

and 1988 in New York 

remain good law. 

The Historical Foundation: The Chiasson Rulings and the 

Fallacy of "Incidental" Restrictions 

The constitutional defects identified in the COVID-era SLA 

policies are rooted in a legal battle begun decades earlier in 

New York City. The rulings in Hund and Sportsmen’s Tavern 

effectively adopt the logic found in the landmark Chiasson 

cases, which first dismantled the arbitrary distinctions used to 

regulate live performance under the guise of "incidental 

music". 

In Chiasson I, the court 

directly addressed the 

city’s attempt to define 

what constituted 

"incidental" music 

The Arbitrary Nature of the Restrictions 

In Chiasson v. New York City Department of Consumer Affairs 

(Chiasson I), the court directly addressed the city’s attempt to 

define what constituted "incidental" music. At the time, the law 

permitted music in unlicensed venues only if it involved no 

more than three musicians and excluded specific instruments 

like drums or wind instruments. The city argued these 

restrictions were necessary for noise control and to distinguish 

a "restaurant" from a "cabaret". 
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" The City's contention 

that the 'no-amplification' 

rule is necessary to 

control noise is equally 

unpersuasive" 

The court rejected these distinctions as irrational. On the 

specific issue of electronic amplification—a primary tool the 

city sought to ban to keep music "incidental"—the court noted: 

"The City's contention that the 'no-amplification' 

rule is necessary to control noise is equally 

unpersuasive. In this day and age, much music is 

amplified. The City has failed to demonstrate any 

rational basis for distinguishing between amplified 

and non-amplified music in its effort to control 

noise levels. Indeed, the City has its own noise 

control code, which is the proper vehicle for 

regulating noise, regardless of its source or the type 

of instrument producing it". 

 

City tried to avoid 

Chiasson by adopting 

zoning restriction which 

in 2024 were removed. 

Incidentally, it is generally understood that the New York City 

zoning restrictions removed in 2024 were adopted in 1990 in 

reaction to the Chiasson cases, brought by the NYC  Musicians 

Union.  It is also believed by some that the draconian 500-foot 

law was similarly influenced by the Chiasson cases. 

"The government could 

not justify burdening the 

First Amendment rights of 

musicians" 

Lack of Narrow Tailoring 

The Chiasson court found that the government could not justify 

burdening the First Amendment rights of musicians and 

audiences through arbitrary "incidental" definitions. The court 

held that if the government’s interest was noise or 

overcrowding, it must use direct regulations—such as the 

Noise Control Code or Fire Department occupancy limits—

rather than unconstitutional restrictions on the number of 

performers or the technology of their expression. 

The SLA was attempting 

to use administrative 

"policies" to suppress 

protected expression 

Direct Lineage to Earlier Music Regulation 

This jurisprudence informs the recent "slap down" of the SLA. 

Just as the court in Chiasson I found no rational basis to 

distinguish between unamplified and amplified music, the 

courts in Hund and Sportsmen’s Tavern found no rational basis 

to distinguish between "incidental" music and advertised or 

ticketed music. In all these instances, the courts recognized that 

the government was attempting to use administrative "policies" 

to suppress protected expression that happened to occur within 

a licensed venue. 

The SLA may not claim 

that only incidental music 

is permissible as an 

excuse to restrict Live 

Music. 

By adopting the Chiasson position, these modern cases affirm 

that the First Amendment protects the performance itself, and 

the state cannot circumvent that protection by labeling the 

music "incidental" to food service or by excluding it from 

"Temporary Permit" eligibility. 
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SLA Practice of 

Regulation Is 

Unconstitutional 

The SLA’s Pattern of Unconstitutional Regulation Policy  

Policy makers must be aware that the State Liquor Authority 

has a history of implementing "guidance" and "policies" that 

bypass formal rulemaking and violate fundamental First 

Amendment rights. In both Hund v. Cuomo and Sportsmen’s 

Tavern, courts recognized that live music is not merely 

"incidental" to a business—it is protected speech. 

The earlier Chiasson cases specifically rejected the current 

position of the SLA that music may only be incidental to dining 

or drinking. 

SLA strategy is to avoid 

proper regulations, issue 

vague policies, litigate 

and retreat on paper only. 

 The SLA’s strategy of "litigate and retreat"—defending 

unconstitutional policies until an appellate loss is imminent, 

then removing the "Guidance" entirely to avoid a binding 

precedent—demonstrates a lack of respect for constitutional 

limits. Legislators should view current and future SLA 

restrictions on music and dancing, including the Temporary 

Permit law which unconstitutionally excludes Live Music, 

through the lens of these judicial rebukes. The courts have 

already spoken: the SLA cannot use administrative "policy" to 

silence live music. 

SLA - Forty Years of  

Defying Chiasson Cases 

For over forty years, the SLA has been arrogantly defying the 

holdings of the Chiasson cases and continues to ignore these 

recent cases. For example, many many thousands of SLA 

licenses as a matter of routine allow recorded music but 

disallow live unamplified music. 

 
The legislature must act to explicitly change the behavior of the 

SLA. 

 

Alan D. Sugarman sugarman@sugarlaw.com 
Coalition of Musicians and Dancers to Eliminate 
Regulations Against Music and Dancing 
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4. Chiasson v. NYC Dept. of Consumer Affairs, 138 Misc. 2d 394, 524 N.Y.S.2d 649 (Sup. Ct. N.Y. Co. 1988). 

(Chiasson II). 
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