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At a Special Term, Part 50-1, of the
Supreme Court of the County of Erie, held
in and for the County of Erie, at 2:00 p.m.
on the 30" day of September, 2020.

Present: Hon. Frank A. Sedita, III, J.8.C,

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ERIE

SPORTSMEN'S TAVERN LLC,
ORDER AND
Petitioner, JUDGMENT
For a Judgment under Article 78 of
The Civil Practice Law and Rules Index No., 809297/2020

=-V5-
NEW YORK STATE LIQUOR AUTHORITY,

Respondent.

WHEREAS, Petitioner SPORTSMEN’S TAVERN, LLC, represented by LIPSITZ
GREEN SCIME AND CAMBRIA, LLP, filed a verified petition/complaint dated August 24,
2020 (Doc. 1), seeking declaratory and injunctive relief that certain portions of the Respondent
New York State Liquor Authority’s (the SLA) “Phase 3/4/Guidelines for Licensed On-Premises
Establishments” governing the offering of incidental music only and prohibiting ticketed shows
at SLA-licensed bars and restaurants were arbitrary and capricious and/or unconstitutional
pursuant to Article 78 of the CPLR and/or the First Amendment to the United States Constitution
and Article 1, § 8 of the New York State Constitution; and

WHEREAS, by order to show cause signed August 27, 2020 (Doc. 19), Petitioner

moved for, among other things, an order:
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1.

Declaring that the SLA’s: (i) prohibition against advertised
and/or ticketed live music at licensed bars and restaurants
and/or (ii) restriction of live music at licensed bars and
restaurants to only that which is “incidental to the dining
experience and not the draw itself” are unconstitutional
content-based violations of the First Amendment;

Declaring that the SLA’s decisions to: (i) prohibit advertised
and/or ticketed live music at licensed bars or restaurants; and
(ii) restrict live music at licensed bars and restaurants to only
that which is “incidental to the dining experience and not the
draw itself” are arbitrary, capricious, and an abuse of
discretion, and voiding said decisions; and

Enjoining the SLA from enforcing (i) its prohibition against
advertise or ticketed live music at licensed bars or restaurants;
and (ii) restricting live music at licensed bars and restaurants to
only live music that is “incidental to the dining experience and
not the draw itself” preliminarily during this proceeding and
permanently thereafter.

NOW, upon reading:

1.

2.

The verified petition dated August 24, 2020, with exhibits and
other supporting papers (Doc. 1-12);

The SLA’s opposition to Petitioner’s request for a temporary
restraining order (“TRO™), with exhibits (Doc. 13-17);
Petitioner’s reply to SLA’s opposition to its request for a TRO
(Doc. 18);

The SLA’s answer and return dated September 14, 2010, with
exhibits and supporting papers (Doc. 20-24);

Petitioner’s papers in reply to the SLA’s answer and return
(Doc. 25-26); and ‘

Correspondence from counsel to the Court dated September 21,
2020 and September 25, 2020 (Doc. 27-28).

NOW, upon appearances by counsel for the Petitioner and Respondent, and upon hearing

oral argument from counsel for both parties on September 30, 2020,

NOW, for the reasons set forth on the record on September 30, 2020, with a copy of the

transcript of that proceeding being attached hereto as Exhibit A and incorporating the Court’s

findings in that transcript hereto by reference;
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IT IS HEREBY DECLARED that the SLA’s prohibition against advertised and/or
ticketed live music at licensed bars and restaurants and its restriction of live music at licensed
bars and restaurants to only that which is “incidental to the dining experience and not the draw
itself” constitute unlawful content-based restrictions of speech under the First Amendment of the
United States Constitution and the corresponding provisions of the New York State Constitution,
both facially and as applied; and it is further

DECLARED that the SLA’s prohibition against advertised and/or ticketed live music at
licensed bars and restaurants and its restriction of live music at licensed bars and restaurants to
only that which is “incidental to the dining experience and not the draw itself” are arbitrary,
capricious, and/or an abuse of discretion under Article 78 of the New York Civil Practice Law
and Rules; and it is further

ORDERED that the SLA is permanently enjoined from enforcing the SLA’s Incidental
Music Guidelines (i) prohibiting advertised and/or ticketed live music at licensed bars or
restaurants; and (ii) restricting live music at licensed bars and restaurants to only live music that

is “incidental to the dining experience and not the draw itself.”

SO ORDERED:
Fa |

Buffalo, York ;/, ' }
October? ™, 2020 ‘/L/ A w\w 7 4

| ~ %.?(ﬂ_g C";/ Crhs .

g "HON. FRANK A. SEDITA, I

Supreme Court Justice __~

ENTER:
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STATE OF NEW YORK
SUPREME COURT - PART 29 : COUNTY OF ERIE

SPORTSMEN'S TAVERN, LLC,
Plaintiff,
-against- _ INDEX NO. 809297/2020
NEW YORK STATE LIQUQOR AUTHCRITY,

Defendant.

50 Franklin Street
Buffalo, New York 14202
September 30, 2020

Be fore:

HONORABLE FRANK A. SEDITA, IIT,
Supreme Court Justice.

Appearance s:

PAUL CAMBRIA, ESQ.,
JEFFREY REINA, ESQ.,
Appearing for the Plaintiff remotely via Skype.

JOEL TERRAGNOLI, ESQ.,
GEORGE ZIMMERMAN, ESQ.,
Appearing for the Defendant remotely via Skype.

DAVID CORBETT,
Also present remotely via Skype.

REPORTED BY: LAUREN A. ADAMS, NYRCR, RMR, CRR,
Qfficial Court Reporter.
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1 (Proceedings commenced at 2:03 p.m.)

2 THE COURT: 8o I'm geing to call the case.

3 The next matter before the Court is Sportsmen's Tavern
4 versus --

5 MR. CAMBRIA: Excuse me, your Honor. I have
6 to turn up the volume. I can't hear -- okay. Go ahead.
7 THE COURT: The next matter on the calendar is
8 the Sportsmen's Tavern versus State Liguor Authority,

9 index number 809927/2020 [sic].

10 We'll start with the appearance on the record
11 today -~ note your appearances for the record, starting
12 with the Petitioner.

13 MR. CAMBRIA: Yes, your Honor, Paul Cambria
14 and Jeff Reina for the Petitioner.

15 MR. TERRAGNOLI: Good afternoon, your Honor.
16 Joel Terragnoli and George Zimmerman from the Attorney
17 General's Office for the State Liquor Authority.

18 THE COURT: There appears to be somebody elise
19 here by the name of Mr. Corbett. Who -- you're not a
20 party, are you? You're not representing a party, are
21 you, Mr. Corbett?

22 MR. CAMBRIA: Your Honor, I know who
23 Mr. Corbett is. He's just an interested member of the
24 public.

2h THE COURT: All right. Was he the attorney
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1 for the Petitioner in the New York City case?

2 | MR. CAMBRIA: No, no, no, no.

3 THE COURT: Okay. All right. Okéy. Some

4 housekeeping matters. First of all, this is -- not only
5 are we in virtual mode, we are also in a public

6 courtroom, meaning anybody can observe the proceedings,
7 including those who have computer skills to get onto the
8 Skype live stream. However, like a regular courtroom

9 you cannot record the proceedings. Even though that

10 might sound counterintuitive because this is being

11 broadcast, you can't -- you can't record this by cell

12 phone, by camera, or ‘any means like that. If you want
13 to do that, you have to make application to the Court.
14 I'm usually pretty liberal, granted, but nobody has

15 asked for that application.

le So if anybody has an idea that they're going
17 to record this proceeding, you're going to be held in

18 contempt of court. Everything that happens here today
19 will be recorded by a professional court reporter; that
20 - is Ms. Adams.
21 For most of this proceeding, you can have your
22 microphones on mute. That actually works better,

23 because it reduces the possibility of feedback. That

24 seems to be -- it seems to be an issue.

25 ' So, I'm going to be talking for the next ten
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12
13
14
15
16
17
18
19
20
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22
23
24

25

to 15 minutes or so, so you can -- you can mute up right
new, and then when I give you the opportunity to argue,
obviously, you can unmute it.

At that point, if I have a gquestion for you or
something like that, but it's better -- the more people
on mute, the less technical difficulties we seem to
have. 8o it's my practice to create a record to frame
the issues, and I'm geoing to take -- I'm going to take
some time doing that today because I think the issues in
this case are pretty important.

I can tell the attorneys have spent a lot of
time with it, and I certainly have spent a lot of time
with the case. I have -- I've read all of your papers,
usually more than once. I have read all case law. I'm
reminded why supreme and state cases are so much easier
than the federal cases, particularly the Supreme Court
ones.

That said, before the Court is a c¢ombined
Article 78 Petition/Declaratory Judgment action seeking
to enjoin, set aside and declare certain New York State
Liquor Authority, SLA, regulations or guidance to be
unconstitutional.

By way of background, Petitioner Sportsmen's
Tavern is a bar and restaurant located in Buffalo's

Black Rock neighborhcod. Since the mid-1980s,
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1 Sportsmen's Tavern has been coffering live musical

2 performances, as well as alcohol, beverages, and food,

3 and is duly licensed for the same,

4 On March the 7th of 2020, in response to the

5 COVID-19 pandemic, Governor Cuomo issued Executive Order
6 202, declaring a statewlide disaster emergency. On March
7 16th, Executive QOrder 202.3 prohibited gatherings in

8 excess of 50 people and on-premises service of food and
9 beverages in all bars and restaurants, including the

10 Petitioner.
11 On March the 18th of 2020, Executive Order
12 202.5 closed all places of public amusement, which
13 included businesses offering musical entertainment.

14 On June 26th of 2020, Governor Cuocmo issued

15 Executive Order 202.45, which permitted so-called

16 low-risk indoor and outdoor entertainment in regions

17 that had reached phase 4, provided that such businesses
18 followed Neﬁ York State Department of Health, DOCH,

19 guidance, which concluded that, quote, "concerts"” and,
20 quote, "performing arts," closed quote, were higher risk
21 activities.

22 Various executive orders have given the State
23 Ligucor Authority the legal authority to set forth

24 limitations in connection with food service, again,

25 through published guidance, which includes answers to
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1 fregquently asked gquesticons, otherwise known as FAQs.

2 Such so-called guidance is, in effect, state government

3 regulation.

4 On August the 18th of 2020, the State Liqueor

5 Authority offered the sc-called guidance that is at the

3] core of this lawsuit., More specifically, in response to

7 the question, quote, "Can I have live entertainment in

8 my dining area?" closed gquote.

9 The SLA& advised on -- and I quote from their
10 response: "Restaurants and other on-premises food and
11 beverage establishments that have a license through the
12 SLA are only allowed to offer on-premise music if their
13 license certificate specifically allows for such
14 activities...in offering music...all relevant aspects cf
15 the Department of Health guidance dining must be
16 followed, e.g., patrons should not be standing except
17 for necessary reasons, standing patrons should wear face
18 coverings, et cetera. Performers should be at least 12
19 feet from patrons. Additiconally, please note that only
20 incidental music is permissible at this time. This
21 means that advertised and/or ticketed shows are not
22 permissible. Music should be incidental to the dining
23 ' experience, and not the draw itself." closed guote.

24 On August 24th of 2020, the Petitioner filed
25 its order to show cause which also sought provisional
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1 relief in the form of a declaration that the Petitioner
2 demonstrated immediate and irreparable injury, and an

3 order temporarily restraining the Respondent from

4 enforcing the prohibitions inherent in the

5 above-referenced guidance.

6 After hearing the arguments of counsel con

7 Bugust 27th of 2020, the Court denied the TRO but

8 granted the show cause order, compelling the Respcndent
9 to show cause why the relief requested in the underlying
10 petition should not be granted.
11 The petition seeks the following relief: One,
12 a declaration that Respondent's prohibition and/or

13 restriction against advertising iive musical

14 performances and ticketed live music is unconstitutional
15 under both the federal and state constitutions.

16 Two, a declaration from this Court that the
17 foregoing prohikiticons and/or restrictions are arbitrary
18 and capricious. And three, enjoining the Respondents

19 from enforcing these prohibitions and/or restrictions.
20 The sworn Affidavit of Dwane Hall and owner of
21 the Sportsmen's Tavern was eventually submitted and in
22 support of the relief requested in the petition.

23 Mr. Hall states that Sportsmen's offers a menu of cooked
24 and fresh foods, which seem pretty typical Buffalo bar
25 fare. He also attests to the strict enforcement of all
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1 federal, state, and local COVID guidelines and safety

2 procedures, including masking, cleaning, disinfecting,

3 social distancing, and occupancy limitations.

4 Regarding the latter twe, Mr. Hall states that
5 because of the 12 feet between the performers and

& patrons and the six feet that's separating patrons from
7 one another, Sportsmen's Tavern operates at 33 percent

8 capacity, which is below the state threshold. He also

9 notes, all patrons must be seated and that no standing
10 is permitted, especially during musical performances.
11 Regarding how these musical performances are
12 regulated, Mr. Hall uses a seating chart in conjunction
13 with selling tickets through, quote, "ShowClix,
14 S-H-0-W~C~L-I-X," closed guote, an online box office
15 ticket sales service. Such a process results in
16 pre-paid, pre-determined seating within occupancy limits
17 . and eliminates the problems, such as large numbers of
18 people congregating ocutside and a rush to find a good

19 table asscociated with first come, first served general
20 admission.
21 So what are the parties' contentions? The
22 Petitioner views a so-called SLA guidance as de facto
23 regulations and advances several legal arguments in
24 support of the relief reguested in the petition,
25 including the following three contentions -- I'm not
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1 going to list all the contentions arguments of the

2 lawyers but ones that I think are the main ones,

3 certainly seem to be the most important ones.

4 First, that the regulations at issue are

5 unlawful because they are unconstitutional. More

6 specifically, Sportsmen's contends that the guidance or
7 regulations at issue offend both federal and state equal
8 protection and free speech guarantees. Régarding the

9 latter, the first case, Petitioner alleges that the

10 regulations at issue are content-based, vague, and
11 constitute a prior restraint on the Petitioner's rights
12 to free speech.

13 The Petiticoner urges that the Court employs
14 strict scrutiny tests that would require that the

15 Respondent demonstrate that the regulations in gquestion
16 are the least restrictive means of serving a compelling
17 governmental interest.

18 Not surprisingly, the Petitioner wishes the
19 Court to conclude that the state government has failed
20 to pass this rigorous test.

21 The Petitioners next contend that the

22 regulations at issue are unlawful because they are
23 arbitrary, capricicus, and an abuse of discretion, and
24 the Court should declare them as such. Here, the
25 Petiticner suggests that the regulations at issue are
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1 excessive and irrational in light of the other reqular
2 regulations designed to reduce the risk of spreading the
3 COVID-19, such as occupancy limits, face coverings,
4 social distancing, disinfecting, cleaning.
5 Finally, in addition to the declaratory relief
6 just outlined, the Petitioners alsc further ask for an
7 injunctive relief. They say that's appropriate because
8 they have demonstrated the substantial likelihood of
9 success on the merits, a prima facie case for declaring
10 the regulations unlawful are being irreparably harmed
11 and that the eguities balance in their favor. I'm neot
12 guite sure why injunctive relief would be necessary
13 because of the declaratory relief, but that's what's
14 being asked for.
15 Let's talk about the Respondent's contentions.
le The Respondent dees not dispute that the SLA guidance
17 are de facto regulations but does oppose the relief
i8 requested in the petition in advance of several legal
19 arguments, including the folliowing three contentions:
20 After noting that Madison Square Garden, Broadway plays,
21 arenas, stadiums, and concert halls all remain closed
22 because of COVID, the Respondent first contends that the
23 State Liquor Authority guidance, and I gquote, "merely
24 aids in ensuring that prohibited and illegal events do
25 not take place in bars," closed quote. Further noting
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1 that the State has granted Sportsmen's -- and I gquote
2 the Respondent's papers -- "the privilege to have live
3 music" so long as that live music is, gquote, "incidental
4 to dining, " closed gucte.
5 It is suggested that the Petitioner is abusing
] that privilege by turning its bar and restaurant into a
7 concert hall or an entertainment/show venue.

B8 ' The Respondent himself alleges Sportsmen's is,
9 quote, "free to offer live music to accompany diners,"
10 and that it may alsoc advertise that it is open to serve

11 its customers food and beverages, and even that it

12 offers live music as entertainment with such service.

13 It is not free to host special musical eventé, and that
14 allowing it to advertise and sell tickéts would allow it
15 to operate as an entertainment venue under the guise of
16 running a bar. See paragraph 43 through 44 of

17 Respondent's Answer.

18 Relying upon the 1905 Supreme Court case of

19 Jacobson v. Commonwealth of Massachusetts, 197 US 11,

20 Respondent next contends that the State has the right to
21 protect its citizens against a pandemic and that a court
22 can only scrutinize government regulations when those

23 requlations have no real or substantial relation to the
24 object of protecting public health, public morals, or

25 public safety.
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1 Respondent asserts that the Court -- and I
2 gquote from the Respondent's papers -- that the Court,
3 guote, "must refrain from second-guessing," closed
4 gquote, the decisions of the New York State government
5 officials regarding the containment of coronavirus. See
6 answers, paragraph 46 through 47 and 53. In this vein,
7 Respondent also maintains that state regulatory agencies
8 like the Department of Health and State Liquor Authority
9 are staffed by experts whose judgments are entitled to
10 deference and whose edicts are rational. Accordingly,
11 the regulations at issue are neither arbitrary nor
12 capricious.
13 Respondent also contends that the challenged
14 portions of SLA guidance are merely a restriction on the
15 Pétitioner's unlawful commercial activity.
16 Here, Respondent urges the Court to reject the
17 strict scrutiny test advocated by Petitioner and instead
18 employ a less demanding intermediate scrutiny test, as
19 was recently done by New York City federal judge in the
20 case of New York Independent Venue Association, et al.
21 v. Bradley.
22 Bear with me. So, that concludes my outline
23 of the case and framing the 1ssues. I'm going teo invite
24 counsel to make oral argument in a moment, but I ask
25 that counsel be mindful that -- and I hope that I have
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1 demonstrated it through my outline -- my introduction,

2z that T am well aware of your contentions, that I have

3 read all your legal submissions, that I have read your

4 affidavits in support thereof, that I have read most, if
5 not all, the cases thalt you have cited, and I have alsc
6 read the cases that you submitted as counsel.

7 So, with that in mind, Mr. -- I'm sorry;

8 Mr. Cambria, this is your petition, would you like toc be
9| heard?

10 MR. CAMBRIA: Thank you, ycur Honor.

11 Your Honor, I begin this way. We also argue
12 that the incidental and not draw regulation is vague and
13 standardless. There are no standards there to determine
14 what would constitute incidental music and what would be
15 a so-called draw. And I think when you look at the

16 answer of the Respondents, they demonstrate this.

17 And here's how they demonstrate it. 1In

18 paragraph 38 of their Answer, they recite the very

19 regulation that we're challenging. And that regulation,
20 they say, defines what incidental means. And they guote
21 this language of that, quote, "this means that

22 advertised and/or ticketed shows are not permissible,

23 music should be incidental to the dining experience.”

24 But also, in paragraph 18 of their response,

25 they say that we can advertise a house band -- a live
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i4
1 house band. 5o, which way is it?
2 In 38, it very clearly says that that means
3 .that there could be no advertised music. And they say
4 in 18 that we can advertise a live house band.
5 THE COURT: It also says —-- Mr. Cambria, they
© also say at paragraph -- I think it's 43 or 44 -- that
7 you c¢an have advertise —- you can advertise a certain
3 dinner, you can advertise that you're having music with
9 dinner, but vyou can't advertise just music. They also
10 say that.
11 MR. CAMBRIA: What was the last part, your
12 Honor? Can't advertise what?
13 THE COURT: You can advertise dining, dinner.
14 You can advertise musical entertainment with dinner, but
15 you cannot advertise musical entertainment alone.
16 MR. CAMBRIA: Right. But they say in
17 paragraph 18 that we can, that.we can advertise a liwve
18 house band. That's what they say.
19 So they believe that this regulation allows
20 that. When vou look at the regulation itself,. it
21 doesn't allow -- let me give you an example. Let -- and
22 it says in the regulation that it can't be a draw.
23 So, assume this —-- assume that we have two
24 major steakhouses in Buffalo; we have the Chophouse, we
25 have EB Green's. &and EB Green's advertises that Jackie
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1 Jocko is going to be playing background music. We know
2 that EB Green's is a major restaurant operatién. That's
3 the focus of it. 8So now, what if someone reads that
4 advertisement, and says, well, they're having the live
5 background music, we're going to go there. So that
6 means they were drawn to that restaurant, and --
7 THE COURT: Well, nobody's probably showing
8 up, Mr. Cambria, because Mr. Jocko is dead, but, you
9 know ==
10 ' MR. CAMBRIA: Well, that might even be a
11 bigger attraction, but the peint that I'm making here,
12 your Honor, is that if they say that you're able to
13 advertise a live house band, and somebody uses that to
14 make the decision to go to the establishment, isn't that
15 the draw? |
16 And so, what happens now is, who —-- who
17 enforces -- what are the standards here? Is that the
18 draw? I mean, it would be for me. If I had two equal
19 ' steakhouses( for example, and one had live music, and
20 it's background music, and the other one didn't, I'd be
21 drawn by that. So is that permissible?
22 So, they point to this regulation, which says
23 that there can be no advertised music with no
24 exceptions. And they're the ones that inject the
25 | exception into it in their paragraph 18.
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1 So, let me —-- let me go further with this.

2 That's just the arbitrary and capricious part of it.

3 Who's going to decide what the standard is as far as

4 what constitutes incidental and what constitutes a draw?
5 To me, any kind of live music would be a draw
6 over some place without any live music, incidental or

7 otherwise. So that's cur first thing. And I point out
8 that there was no vagueness argument made in front of

9 Judge Woods in the Southern District. There was no

10 valid First Amendment argument made in front of him,

11 unfortunately. But let me move to that. Let me move to
12 our next part here.
13 We -- we say, first of all, that we have a

14 factual dispute here, your Honor. They have put in an
15 .affidavit from a pediatrician who has in no way

16 professed any expertise with regard to the restaurant

17 industry, the music industry, or anything else. And it
18 is in contrast to the affidavit that we put in ffom our
19 client who actually runs an establishment. So we
20 challenge what's said by her. There are no facts
21 élleged by her to back up her conclusions.
22 And here are-her conclusions. Basically,
23 she's concluding that people who go to see music are
24 going to be in some way not following the rules as
25 opposed to people who go in there dining. That's what
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17

she's saying. But she has alleged no basis for this, no
training for it, no experience, no expertise.

So, if any of the things that she says the
Court wants Lo in some way rely con, we need to have a
hearing and we need te show that they are invalid. So
that's that part of it. Now we move to the First
Amendment part of it.

And here's where we are. This is clearly a
content-based regulaticn, and here's why. If the
message is what determines the rule, then that means the
content is what determines the rule. And here, you —-
if your message is -- 1s non -- if your message is
background music, it's ckay. If your message is
anything other than background music, it's not ckay,
which means that the message is the lynchpin. And once
the message is the lynchpin, that makes it a
content-based discrimination.

Now, they cite Jacobson, but, your Honor,
Jacobson was a due process case. Jacobson was not a
First Amendment case. There's a whole different set of
rules when you are in the First Amendment area. The
State tries to make this argument, which Judge Woods
apparently bought, which, to me, demonstrates that he
did not appreciate what the First Amendment is all

about. They make this argument, well, once we say that
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18
1 music other than background music cannot be played, that
2 makes it illegal.
3 And so, if you do an ad, you're doing an ad
4 about something that's illegal. your Honor, there
5 is no illegal music ever. The First Amendment has
& certain exceptions: Defamation, child porn, things like
7 that, obscenity. But one of them is not music. They
8 tried to analogize this to, what if you advertise
9 selling drugs to kids? Selling drugs to kids is
10 constitutional, banning music from an ad is
11 unconstitutional. Sc they got it a little backwards
12 here.
13 There is no law that would ever or could ever
14 prohibit the advertisement of music. That is a legal --
15 legal -- performance. And so, to make that argument is
16 fallacious.
17 So let's look at what happens here. It's
18 content-based because 1t depends on a message. Once
19 it's content-based, they have the burden, ﬁot us, and
20 it's presumptively unlawful. And that's the situation
21 here.
22 Now, let's assume they're right., Let's go to
23 the next step. They say, oh, no, this is illegal
24 commercial speech. Well, number one, it's not illegal.
25 Because, as I say, there is no music exception to the
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1 First Amendment. In fact, it's qguite to the contrary.

2 Number two, all right, they say, well, it's

3 commercial speech so it has a lesser degree of

4 protection. There is no such thing. In the First

5 Amendment area, anything from adult -- adult,

& non-obscene photographs to a highest political speech

7 are all entitled to the same protection. And we cited

8 several cases, the Hudson case and cthers, where we

9 demonstrated that there is a heightened scrutiny in_
10 those cases. Even though it's commercial, there is a
11 heightened scrutiny. |
12 When they try to apply Central Hudson, they
13 only stop at the first prong and say, oh, well, it's

14 illegal because we made it illegal. No, what's illegal
15 is the -- the regulation here that is trying to stop the
le advertising of a legal process called music. That's
17 what's illegal here.

18 Neow, let's -- let's assume that they're right.
19 That it sheould be intermediate scrutiny. That still
20 means that it needs to be narrowly tailored, all right?
21 Narrowly tailored does not mean prohibiticon. And what
22 they have done here is they have prohibited any
23 advertisement of anything, except so-called background
24 music. And again, they're the ones that interpret this
25 regulaticn to allow that. The regulation on its face
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1 doesn't allow that.
2 So, even'if we apply their standard, it would
3 require narrow tailoring. And what we're saying is,
4 narrow tailering is as follows: It is following the
5 capacity limit that they agree -- they already agree in
6 paragraph 35, that capacity limit applies. They agree
7 that all the health regulations apply. That's the
8 ' narrow tailoring that would -- would be lawful in this
9 situaticn, not a prohibition of advertising.
10 And, you know, you —- what we -- what we
11 disputed with regard to the so-called factual thing, the
12 pediatrician here says, oh, well, when you advertise
13 music, people will congregate. Well, we've answered
14 that in our affidavit. In fact, what we demonstrated is
15 that if you ticket individuals, it is better for
16 enforcement of the COVID rates, because, number one, you
17 know exactly when they're coming, you know exactly how
18 many pecple are coming, they have an assigned seat,
19 there's no reason for them to congregate. Now, that
20 shows that somebody with knowledge like my client knows
21 how the business operates.
22 From the pediatrician standpoint, she doesn't
23 know how businesses like that operate, and professes no
24 expertise in the area. I can have —-- in the end, we're
25 still allowed only so many people, and we have to follow
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1 the safety rules. So, what's the difference how we get

2 to our capacity, whether we get there by advertising a

3 band or we get there with the early bird special

4 advertisement, or we get there with the free steak

5 dinner advertisement.

6 And again, she says, well, if you do music,

7 people are going to show up at a certain time and

8 congregate., Well, the dinner hour is the same way.

9 Anybody who has ever been in the restaurant business --
10 and I have been in it for 30 years -- you have a certain
11 time at lunch when you're busy, you have a certain time
12 at dinner when you're busy. &and if yvou've got the
13 so-called early bird special, you're going to be busy.
14 So what my point is, there's no difference
15 between operating a restaurant and having people come at
16 a certain time for food or ~- or advertising some kind
17 of special and dealing with them, with all the COVID
18 regulations, and the capacity limits, and getting them
19 there by music. It's the same thing. They will come,
20 they will be handled in the normal course of events. We
21 can't put any more people in there than the capacity
22 rule allows. We have to fcllow all the safety
23 regulations.

24 There is no basis for this rule. S, it's
25 arbitrary, first of all. It's capricious, it's
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unceonstitutional. It violates the First Amendment.
It's content-based. There is no way that somebody could
argue that it's not content-pased.

If you have to say to yourself, all right,
now, what is it that makes this order come into play,
it's the message. It's the content. It is --
incidental is okay. Content, okay. Not incidental, not
okay. Content, not okay. 8o that means it's
content-based.

Every case that they've cited either never
raised an appropriate First Amendment argument, did ﬁot
raise an arbitrary and capriciocus and standardless
argument, and Jacobscn is a due process case, so0 ncne of
the special rules came into play. And that's the reason
why this preliminary injunction should be granted.

THE COURT: Let me ask you this, Mr. Cambria:
If T grant the declaratory relief, will I still have to
grant the injunctive relief?

MR. CAMBRIA: Noc. No, of course not. Of
course not. A preliminary injunction would be -- here's
how I've experienced it in the past, your Honor. We go
to the preliminary inijunction hearing, which is what
this is, preliminary injunction is granted, and then,
the next step is, it's converted to a permanent

injunction because it's been declared unconstitutional.
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1 That's every way that it's happened for me in probably
2 the hundred times that I've done this,
3 THE COURT: Okay. Mr. Terragnoli?
4 MR. TERRAGNOLI: I think, to start, we need to
5 clarify a couple things that Mr, Cambria is alleging
6 here, and we can see the text in the regulation. We're
7 not saying that advertised music is impermissible.
8 - We're not saying advertised shows and events are
9 impermissible. There's a distinction there, because
10 whether scomething is just background music cor a show 1is
11 sort of the crux of the issue in this procceeding.
12 I don't think that the Petitioner's reading of
13 this regulation is reasonable. We've explained why in
14 our papers, so I won't belabor that anymore. With
15 respect to Mr. Cambria's attack on our experts, the
1o referring to as a pediatrician, she may have been
17 initially trained as such; however, she is currently the
18 medical director of the Division of Epidemiclogy for the
19 Department of Health --
20 THE COURT: She's an epidemioclogist. I know
21 that. I remember that clearly.
22 MR. TERRAGNOLI: And she's helped for the past
23 six years. To say that she has no expertise and that
24 his client, the bar owner, would be more qualifiéd to
25 comment on the appropriate measures to combat COVID-19

26 of 42



NYSCEF DOC. NO. 31

| NDEX NO. 809297/2020
RECEI VED NYSCEF: 10/ 14/2020

24

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is —-

THE COURT: Mr. Terragnoli, let me interrupt
you. That's inappropriate. That's not what Mr. Cambria
said, okay? He should have given her credit for being
an epidemiologist, which she is, all right. But what
Mr. Cambria was saying is, she has no direct knowledge
of the facts, how a bar works or how Sportsmen's works
or what goes on at Sportsmen's or what happens with
ticketed sales. She has no basis to offer any opinion
with respect to any of those things. She has absolutely
no background, basis of knowledge -- that's what
Mr. Cambria is saying. He's not saying that your --
your expert is not an expert of epidemiology. So, don't
go on that tangent. Please continue your argument.

MR. TERRAGNOLI: Okay. So, I think there's
a -- this is not the case about the restriction of the
Petitioner to express his speech. This is a restriction
on advertising., Mr. Cambria just said that probkably
five or six times in the last ten minutes.

Advertising is a form of commercial speech,
and if you're advertising something that is currently
unlawful under state law -- and by the way, what makes
it unlawful under state law is an executive order that's
not being challenged in this proceeding. It was enacted

by Governor Cucmo. Not the SLA.
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1 All the SLA is saying is that these activities
2 are currently prohibited under state law. You can't

3 ' advertise what is already illegal by operating a concert
4 or show venue under the guise of being a bar or

5 restaurant. Aand this point isn't even really contested
6 by the Petitioner here, yet they have his client,

7 Mr. Hall, attest that he's using a concert and event

8 promotion service called ShowClix to promote shows as

9 his business.

10 They own a website that acknowledges that this
11 is their primary form of operation., But they have a

12 choice. Do they want to operate as & bar or restaurant,
13 or do they want to operate as a show venue? Because

14 under state law, show venues are still closed. And if
15 you're operating as a bar and restaurant, these are the
le rules that are currently in place that have been

17 developed by the SLA and the DCH.

18 The DCOH rules that are applicable to bars and
19 restaurants were developed specifically for that space.
20 And to the extent that Mr. Cambria says that this woman
21 does not have expertise in bars and restaurants, I think
22 that our papers would show that, as a whole, the
23 COVID-19 response team has enumerated the reasons as to
24 why these rules were put into place.

25 | Now, if you're getting to the commercial
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1 speech issue, and we've agreed that this is about
2 advertising, and concerts and ticketed shows are
3 currently illegal under state law, that's as far as the
4 First Amendment analysis goes.
5 MR. CAMBRIA: Wrong.
© MR. TERRAGNOLI: I mean, if you go into
7 Central Hudson Gas and apply intermediate scrutiny, 1
8 think our expert proof would satisfy that standard as
9 well.
10 Did say that -- a lot of cases are saying
11 content-based analysis is appropriate. But the thing
12 is, if you are making a restriction on commercial
13 speech —-- all cemmercial speech, I guess that would
14 be -- you know, technically all commercial speech
15 restrictions are content-based because they're targeted
16 as an esoteric form of a speech, commercial speech.
17 And that's why the Supreme Court has
18 specifically enumerated its own body of case law dealing
19 with commercial speech and setting specific standards
20 for it.
21 The Sorrells case, that was one of the primary
22 ones the Petitioner relied on in his papers, a case
23 built solely with lawful commercial speech, there wasn't
24 a question that -- to advertise prescription drug
25 prices, that was something that's otherwise allowed
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1 under the Constitution.

2 We certainly live in unigue times where, fbr
3 now, advertised and ticketed shows and concerts are

4 illegal. That's not seriocusly being disputed here. We
5 are not telling them they cannot have music at their

6 facility. What we are saying is you can't advertise an
70 illegal event.

8 And, yecu know, with respect to the Bradiey

9 decision, I thought that the federal judge spent 30

10 pages outlining his thoughts on the First Amendment
11 argument, you know, and then Mr. Cambria sent a

12 six-page single-spaced letter trying to distinguish
13 that, which I think speaks for itself. You know,rif
14 your Honor has any questions to the Petitioner, happy
15 to --

lé THE COURT: Yeah, I do. I do have a guestiocon,
17 okay? In light of all the restrictions, all the

18 occupancy limits, social or physical distancing, mask
19 wearing, can't stand in the restaurant, can't stand
20 during performances, deep cleaning, disinfectant, in
21 light of all those other restricticns and guidance to
22 the effect that musical performances are permissible
23 if —— in restaurants, if those restrictions are

24 followed, then why is it necessary to restrict or limit
25 a restaurateur from advertising and selling tickets?
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1 MR. TERRAGNOLI: Judge, I think we've tried to
2 explain why in our ﬁapers, because we -- so, it's

3 interesting because the Bradley case was essentially the
4 inverse of this case. Downstate you had a bunch of

5 commercial event spaces tChat were trying to operate as a
6 restaurant so they could hold shows. Here, we have a

7 bar and restaurant that's trying to operate as a show

8 and event venue so it can stay opén and generate money

9 that way.

10 They are different uses of space, and if we --
11 as we put forth in the Dufort affirmation, there are

12 fundamental differences -- these restrictions and rules
13 that were developed by the DOH, specifically for bars

14 and restaurants, were designed to help reopen industries
15 because the State knew it was struggling, the State knew
le these peocple have to be open, but they wanted it to be
17 done in a safe manner so they can reopen without causing
18 potential health problems.

19 The State has made determinations as with

20 respect to which operations and events can be held
21 safely and which cannot. And the fact of the matter is,
22 there just haven't been any DCH regulations or rules

23 developed for concert and event venues.
24 THE COURT: Thank you, Mr. Terragnoli. I
25 appreciate that. It was also completely nonresponsive
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1 to the question I asked you. So we're going to try

2 again, okay? Let me ask the question a different way;

3 maybe it's the way I asked the question.

4 If a bar owner is complying with all the

5 restrictions -- social distancing, occupancy limits,

6 pecple can't stand up, they got to be at tables, we're

7 serving food, we're deep cleaning, physical -- six feet
8 between tables, 12 feet between patrons and stage, and

9 cn and con and on -- 1if they're complying with all those
10 regulations designed to inhibit the spread of COVID, how
11 deoes restricting advertising, communicating, or

12 prohibiting ticket sales further that whole?

13 MR. TERRAGNQOLI: Judge, I felt that my answer
14 was responsive. The regulations for concert and event
15 spaces are different. I -- I'm not sure how else to

16 articulate it.

17 THE CQOURT: Let's try it one more time. If

18 Spertsmen's is playing by ali the rules, why can't they
i9 advertise in some things?

290 MR. TERRAGNOLI: If they were playing by all
21 the rules that were developed for bars and restaurants,
22 they still can't operate as a different form of business
23 that's currently closed under state law. That's the
24 reason for the advertisement restriction, Judge.
25 THE COURT: So, Mr. Terragnoli, I'm stuck --
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1 you know, that answer, at best, sounds to me like the
2 logical fallacy begging the question, which, of course,
3 occurs when the premise of the argument assumes the
4 truth of its conclusions. 1T won't belabor the point,
5 but it's alsc known in Latin as petitio principii -- at
6 any rate,
7 So, I'd like to begin by making some
8 observations before the legal issues in my ruling.
9 First, I think it's importaht to note that the issues
10 raised in this matter occur within the context of an
11 epidemig, the likes of which we have not seen for over a
12 century. One need only watch any nightly newscast to
13 learn that millions of Americans have contracted COVID,
14 , and that 200,000 people have died in this country from
15 it already.
16 Second, the governor of our state has made
17 combating the transmission and spread of COVID his top
18 priority. One can agree or disagree with the governor's
19 peolitics or the governor's ideclogy, but one cannot
20 seriously gquestion that his chief motivation is to
21 safeguard and protect the people of this state, which
22 is, by the way, the first and most compelling purpose.
23 Having made the foregoing observations, a
24 third is in order: That the government, even in the
25 context of the health crisis and even when led by
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1 scmebody with noble motivations, does not wield

2 unlimited power. We live in a constitutional republic

3 with separation of powers. What that principally means
4 is that the legislative and executive branches of

5 government cannot pass laws or enact regulaticns that

6 viclate the limitations placed on government by the

7 Constitution.

8 Living in a constitutional republic with

9 separation of powers also means that the power to decide
10 whether a law is unconstitutional resides with the
11 judiciary. With these observations in mind, the Court
12 will next discuss the issues that are before the Court
13 and the issues that are not before the Court,.

14 This case is not about whether live musical

15 performances at Sportsmen's Tavern, or any other

le licensed bar or restaurant, are too dangerocus to have

17 during the present pandemic. The State has already

18 determined that dining and musical performances,

19 including live ones, are reasonably safe, provided that
20 the bar and restaurant adheres to certain well-known
21 preventive measures, like occupancy limits, social
22 distancing, mask wearing, deep cleaning, and so on and
23 so on.
24 What this case is about is freedom of

25 expression; that is, the freedom of a business owner to
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communicate with the public at large regarding who will
be performing and when they will be performing at his
bar and restaurant. Stated another way, this case is
not so much about ensuring the public safety as it is
about the permissible limits of state power to regulate
the speech and the conduct of its citizens.

The legal issues before the Court are
straightforward: Are the regulations at issue unlawful?
In other words, or stated another way, one, can an
agency of the state government lawfully_prohibit a
properly licensed bar and restaurant from advertising
that it's offering live music at that bar and
restaurant; and two, can an agency of the state
government lawfully prohibit a licensed bar and
restaurant from selling tickets to a live musical event?

Regarding advertising, and as previously
noted, Petitioner views the SLA guidance that regulates
the nature and the scope of the Respondent's advertising
to be content-based and urges the Court to apply the
strict scrutiny test to the challenged regulations.
Respondent, by contrast, characterizes its regulation as
content-neutral, urges the Court to apply a c¢ommercial
speech test, which, in turn, would require the Court to
make a threshold determination as to whether the

advertised activity -- the advertised activity is
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lawful. If it is, the Court cannot consider thé matter
further.

So, I said a lot there. Let's break that
down. Regarding whether the regulation is
content-based, the Respondent maintains that, while it
is permissible for the Petitioner to advertise that it
serves meals and that it is permissible tc serve meals
with musical performances, it is not permissible to
advertise that it is hosting musical performances.
Compliance with the regulation turns on the content of
what is in or what is absent from the advertisement.
Thus, it is content-based.

Regarding whether the advertised conduct --
musical performance, more specifically, a live musical
performance, is unlawful, the Respondent contends that
it is and it isn't. According to the Respondent,
musical performances incidental to dining are lawful,
but dining incidental to musical performances is
unlawful.

What transforms the former into the latter is
none other than the advertising. Such advertising will,
according to the Respondent's theories, attract an
irresponsible concert-goer instead of a responsible
diner. Circular reasoning and thecries about consumer

motivation do not, in the Court's view, render otherwise
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1 lawful activities, musical performance at a bar or
2 restaurant, like the Sportsmen's, unlawful.
3 Under the commercial speech test, the
4 Respondents must demonstrate their regulations directly
5 advance substantial governmental interests, and that any
© restrictions on speech are not more extensive than is
7 necessary to serve that substantial government interest.
8 Central Hudson Gas & Electric Corp. v. Public
S Service Commission of New York, 447 US 557, Supreme
10 Court case from 1980, also, Galaxy Rental Services, Inc.
11 versus State in the Appellate Division 2nd 99, 4th
12 Department, 1982. Under the more rigorous, strict
13 scrutiny test, the Respondents must demonstrate that
14 their regulaticns are narrowly tailored to promote a
15 compelling government interest and are the least
16 restrictive means to do so. When a plausible, less
17 restrictive alternative is offered to a content-based
18 speech restriction, it is the government's obligation to
19 prove that the alternative will be ineffective to
20 achieve the goal. United States v. Playboy
21 Entertainment Group Inc., 529 US 803 and 816.
22 Here, the speech at issue is advertising and
23 would thus appear to be subject teo the more
24 government-friendly commercial speech test. However,
25 what is being advertised is not merely the price of a
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1 gallon of gasoline or automoblle insurance, but the

2 avalilability of music which is clearly protected by the
3 First Amendment.

4 In other words, there are slements of both

5 commercial ;peech and excessive speech at play in this
6 case. In the Court's judgment, therefore, strict

7 scrutiny is the more appropriate test.

g8 Under this test, when a plausible, less

9 restrictive alternative is offered to a confent—based
10 restriction, it is the government's obligation -- it is
11 the State's abligatieon to prove that the alternative

12 will be ineffective to achieve its goals. Again, US v.
13 Playboy Entertainment Group, 529 US 8l6. That

14 alternative -- not thecretical. The alternative,

15 occupancy limits, cleaning, disinfecting, mask wearing,
16 social distancing, no standing arcund, is real. It

17 exists. 1It's already in place., Moreover, the

18 government then dcoes not even claim, let alone prove,
19 that the feoregoing measures are ineffective.
20 Indeed, government representatives, albeit in
21 other contexts, have touted how these measures have
22 helped to combat COVID and reduce the spread of COVID.
23 When these well-regarded and cbeyed preventive measures
24 are taken intoc account, the restrictions on speech

25 imposed by the SLA guidance ére more extensive than are
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necessary. Accordingly, the regulations in gquestion
would also fail under the commercial speech test.

When these well-known measures, again,
occupancy limits, c¢leaning, disinfecting, mask wearing,
social distancing, no standing, are taken into account,
the regulations at issue seem not only excessive but
irrational, This is especially true when it comes to
the SLA guidance prohibiting ticket sales.

Accerding to the physician affidavits
submitted by the Respondents -- and I read both the
epidemiologists, as well as Dr. Zucker's affidavit, who
is also a lawyer -- it appears that things like
unregulated social gathering, especially in close
distances, especially indoors, is largely what is
responsible for spreading COVID, as well as a lot of
irresponsible human behavior, like having mass parties,
you know, and mass gatherings, and those kinds of
things. Thus, regulations have been enacted that limit
occupancy and mandate physical distancing and mask
wearing.

Other than theorizing that advertising and
ticketed sales would somehow transform Sportsmen's into
a dreaded concert hall, it is unclear how the
advertising and ticketed sales would do that, or even

could do that, especially when Sportsmen's is forcing
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1 occupancy limits, c¢leaning, disinfecting, mask wearing,
2 social distancing and no standing around, and so on and
3 so forth.

4 Indeed, the evidence before the Court, as

5 opposed to theories or opinions with no factual basis or
6 logical fallacies, is ticketed sales actually serve to

7 enhance these regulations by controlling the number of

8 occupants and assuring that they will be assigned tables
9 that are properly distanced from one another, as well as
10 properly distanced from the performers.

11 Respondent claims that the banning advettising
12 and/or ticketing shows is rational because "music should
13 be incidental to the dining experience and not the draw
14 itself." That's right from the regulations.

15 However —-- and I don't seem to be trite; I

16 don't want to be trite here, but I am going to say this
17 to make a point -- whether a Sportsmen's patron is

18 principally motivated by listening to "Cheeseburger in
15 Paradise"” or eating a cheeseburger in Black Rock, is a
20 distinction without a difference if the Petitioner is
21 enforcing occupancy limits, cleaning, disinfecting, mask
22 wearing, and social distancing, and no standing at
23 tables.
24 So, regarding the two questions that I began
25 to have a legal analysis with, one, can an agency ©of the
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1 state goﬁernment lawfully prohibit a properly licensed

2 bar/restaurant from advertising that it's offering live
3 music at his restaurant, and two, can an agency of the

4 state government lawfully prohibit a licensed

5 bar/restaurant from selling tickets to a live restaurant
6 event, the answer to both gquestions is no.

7 So, remember, whatever findings the Court can
8 make, I'm prepared to make a finding of declaratory

9 judgment that the regulations are both -~ are both
10 unconstitutional for the reasons I stated just a few
11 moments age and are arbitrating at risk, and that it
12 would seem to grant that relief -- would resolve the
13 petition clearly in the Petitiocner's favor.

14 Mr. Cambria, you suggested that you would

15 rather I take the route of finding that those

16 things satisfy substantial likelihood of success and
17 enter a preliminary injunction, and convert it to a --
18 convert it te a permanent injunction? I'm prepared to
19 grant a declaratory. What de you want me to do?
20 MR. CAMBRIA: And that's what I'd like you to
21 do, your Honor. There's nc time table on that sc¢ you
22 could do that today.

23 THE COURT: Okay. So, the Courttfinds that

24 the regulations in question are an unconstitutional
25 abridgement of free speech, are arbitrary and capricious
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1 and should be set aside and the enforcement thereof

2 permanently enjoined.

3 Accordingly, the relief regquested in the

4 petition is granted consistent with teday's record. The
5 Court need not reach other contentions; for example,

) your equal protection claims, Mr. Cambria, that are

7 raised by the Petitioner.

8 Mr. Cambria, I'm going to direct that you

9 submit a proposed order with a transcript within two
10 weeks. It may take you a little time te get the
11 transcript, but the court reporter is very diligent in
12 that regard. If you need something in writing from the
13 Court, like a temporary order or some type of interim

14 order, get it over to me tomorrow.

15 MR. CAMBRIA: We will. Thank you, your Honor.
16 THE COURT: Thank you.

17 Thank you, counsel,

18 (Whereupon, the proceeding concluded at 3:04
19 P.m, )

20 | Certified to be a true and accurate transcript.

21 S
22 1 N-A.“AESKEZ;SZ NYRCR, RMR, CRR

23 Official Court Repcrter

24

25
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